






















































































19

D. Impact of Proposals on State and Local Resources

State Prisons

The Commission adopted several modifications to the guidelines that will have the effect of
increasing the presumptive durations for offenders convicted of severity level 7 and 8 offenses
and additional increases for offenders who have criminal records reflecting convictions at
severity levels 6 through 10. The modifications will also have the effect of reducing the
impact of criminal history scores that reflect severity level 1 and 2 convictions and/or
misdemeanor convictions. [n addition, a modification was adopted that will increase the
number of criminal history points allowable for juvenile offenses when there is at least one
pricr offense involving a serious crime against a person. Commission staff has calculated an
estimate of the impact of these adopted modifications on prison populations. An explanation
of the estimated impact of these modifications on prison populations is presented below.

The Commisslion also adopted an aggravating factor and a mitigating factor to the nonexclusive
list of reasons for departure. The estimate below does not include any speculation on the
possible impact of adding these factors to the list of departure reasons. The estimate is
expected to be conservative because it does not take into account the possible impact of
consecutive sentences.

Also demonstrated below is an estimate of what the impact of the Commission’s adopted
modifications would be without the 1/2 point included as part of the weighting scheme. An
impact analysis of the initial Commission proposal and the Hennepin County Attorney’s (Tom
Johnson) proposal is also displayed.

The Sentencing Guidelines Commission and the Department of Carrections work together to
prepare prison populations projections. The projections that are currently being used are
based on the institutional population as of 6/1/88 (source: Department of Corrections) and
1987 sentencing data (source: Sentencing Guidelines Commission). The projections for males
include an estimated 45 interstate cases. Current capacity for males is approximately 2832
beds (see Appendix C). The projections include the following assumptions:

1) Court volume, which increased 10% from 1986 to 1987, will increase 10% in 1988 and
then level off. Should volume Increase after 1988, populations would increase more
than has been projected.

2) Probation revocations, which increased from 1986 to 1987, will remain at the 1987
level. If the revocation rate increases, population could increase by 40 beyond
these projections within a year.

3) The trend toward higher criminal history scores will not continue. If it should, as
it has each year, population could increase by 35 beyond these projections within a
year.

4} These base projections do not include the impact of any potential new policies,
other than those specified, that might be adopted during the 1989 legislative
session.
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The following figures demonstrate the impact of the Commission’s adopted modifications which
Include substantial increases in durations at severity levels 7 and 8, the weighting scheme
change, and the change to the misdemeanor point. The third column displays the impact
without the 1/2 point included in the weighting scheme. At severity level 7, CHS of 0, the
durations were doubied to 48 months and increased by 10 months for every additional criminal
history point up to six. The durations at severity level 8, CHS of 0, were doubled to 86
months and increased by 12 months for every additionai criminal history point up to six.

Males Current Projections Projections for Adopted Proiections w/out
Commission Modifications 1/2 point Change

End of:

August 1989 2704 2704 2704

August 1980 2822 2863 2955

August 1991 2926 2880 3081

August 1992 2936 2804 3051

August 1993 2934 2919 3174

August 1994 2949 3035 3285

August 1995 2966 3080 3330

August 1996 2985 3115 3391

August 1997 3004 3172 3432 R

August 1998 3037 3206 3471 £

The earliest possible effective date for these modifications would be August 1, 1989, therefore,
the impact of the modifications will not be recognized until sometime between August of 1989
and August of 1990. Note that for the male population, even with the full weighting scheme
proposed by the Commission, additional bed space will be needed, as many as 400 more beds
over the next decade. In addition, the population will continue to increase after 1998.
However, the proposal does appear to provide some time to plan for that space as bed space
need will fluctuate until 1993 when it wil go beyond capacity. These adopted modifications
without the 1/2 point value for prior severity level 1 and 2 convictions will resuit in an
immediate and far reaching need for additional bed space.

Females will only be slightly affected by the durational increases. The weighting scheme and
the misdemeanor point change will result in a reduction of the female prison population level
by approximately 25 to 30 beds.
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The following figures compare the prison population levels according to the current projection
with the prison population levels projected for the Commission’s initlal proposal which differed
from the adopted modifications in that the increases at severity levels 7 and 8 were more
modest:

Males Current Projections Projections w/ initial Projections w/out
Commission Proposals 1/2 point Change

End of:

August 1989 2704 2704 2704

August 1990 2822 2861 2955

August 1991 2926 2872 3072

August 1992 2936 2738 2986

August 1993 2934 279 3041

August 1994 2949 2788 3049

August 1995 2966 2779 3048

August 1996 2985 2804 3091

August 1997 3004 2839 3109

August 1998 3037 2832 3098

These modifications would have the effect of leveling off the Increasing population.
Projections indicate that the population for males would fluctuate somewhat around the 2832
bed capacity, barring any other changes in sentencihg practices or sentencing poiicy. |t
appears that there would not be any need for increased prison space.

However, If the weighting scheme did not incorporate the 1/2 point welght for severity level 1
and 2 prior offenses, the impact would be significantly greater, moving prison populations well
beyond capacity as early as 1990 and crossing the 3000 level by 1991,

Tom Johnson, Hennepin County Attorney, presented the Commission with a proposal for

~ consideration. The following is an estimate of the impact of this proposal, aithough not all of
the components could be included in the analysis. The projections below include the increased

durations, adding a severity level, and weighting all prior person offenses at 2 points each.

Maies Current Projections Projections for
Tom Johnson's Proposal

End of:

August 1989 2704 2704
August 1990 2822 3221
August 1991 2926 3727
August 1992 2936 3887
August 1993 2934 4030
August 1994 2949 4159
August 1995 2966 4258
August 1996 2985 4353
August 1997 3004 4400

August 1998 3037 4460
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The impact is immediate and extraordinary, requiring a new facility by 1980, with a continuing
need for 100 or more additional prison beds each subsequent year. Staff also estimated the
Impact of Increasing the minimum time served on a life sentence to 25 years: about 35 beds.
The impact of the "rounding the corner" and moving down cne severity level for every
criminal history point past six (up to the statutory maximum) Is approximately 400 beds.

These projection figures do not necessarlly indicate the precise level of the prisen population
for the speciflied month and year. It Is unlikely that the future can be predicted with such
accuracy. Rather, the value of these projections lies with the ability to determine, for each
proposal, whether a trend exists toward an increasing, a decreasing, or a stabilized prison
poputation and the degree of any identified trend.

Local Resources

The Commission's adopted maodifications will also have an impact on local correctional
resources but it Is difficult to estimate in what way local resources will be affected.
Approximately 200 offenders who would be recommended a prison sentence under current
guidelines would be recommended community sanctions under the adopted modifications. The
cases would probably be distributed throughout the state but it does appear that Ramsey
county may experience a disproportionately larger share: approximately 45 offenders would be
from Ramsey county. Hennepin county may experience a disproportionately smaller share,
approximately 35 offenders. The remaining offenders would likely be distributed among 50
other counties, ranging from 1 to 10 offenders per county. Approximately 35 counties would
not likely be experiencing any affect on local resources due to the Commission's adopted
modifications.

Because these offenders are currently recommended prison terms, it appears likely that these
offenders, under the new policy, will serve some time in jaill. However, as there are no
standards for nonimprisonment sanctions, it is uncertain whether all, some, or none of these
offenders will' receive local jail time or how much jall time they may receive. None the less,
the Commission believes it is important to realize that changes to the guidelines affect both
state and local resources and that even this limited information on the impact should be
reported to the legislature. This information Is essential to the legislature in their
determination for state correctional funding as well as community correctional funding.

IV. 1987 BRIEF DATA SUMMARY

The volume_of cases sentenced Increased dramatically from 6,032 in 1986 to 6,674 In 1987, an
approximate 10% increase. The 10th Judicial district experienced the largest increase in
volume at 36%. Judiciai districts 1, 3, and 4 also experienced significant increases in the
number of cases sentenced In 1987 at 24%, 15%, and 17% respectively. Judicial districts 2, 5,

B, and 8 experienced a decrease In the number of cases sentenced in 1987 as compared with
1986.

The imprisonment rate increased from 19.9% in 1986 to 21.6% in 1987 or from 1,198 cases to
1,443 cases. This is a substantial increase and represents the highest imprisonment rate to
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date (data are available only for 1978, 1981-1987). The imprisonment rate for severity levels
IV Increased from 14.0% in 1986 to 16.1% in 1987. The imprisonment rate for severity levels
VIi-X also increased from 74.8% in 1986 to 77.4% in 1987. Imprisonment rates remained about
the same at severity levels V and VI.

The overall dispositional departure rate increased from 10.4% in 1986 to 10.7% in 1987 which is
about the same rate that occurred in 1985. The increase, however, was due to an increase in
aggravated dispositional departures from 4.1% in 1986 to 4.5% in 1987. The mitigated
dispositional departure rate remained the same at 6.3%. ARkhough the aggravated dispositional
departure rate increased in 1987, the large majority of these departures are actually "requests
for prison." In both 1986 and 1987, approximately 82% of all aggravated dispositional
departures were a resutlt of an offender "requesting priscen."

The overail dyrational departure rate for executed sentences Increased from 19.1% In 1986 1o
20.8% in 1987. The durational departure rate has tended to fluctuate over time with 1981
having the highest durational departure rate of 23.6%. The aggravated durational departure
rate increased from 5.2% in 1986 to 7.1% in 1987 while the mitigated durational departure rate
decreased slightly from 14.0% in 1986 to 13.7% in 1987. Aggravated durational departures
increased for both genders and for all racial groups except American indians. The mitigated
durational departure rate increased for females from 12.1% in 1986 to 15.1% in 1987 and
decreased slightly for males from 14.0% in 1986 to 13.5% in 1987. The mitigated dispositional
departure rate increased for all racial groups except whites.

The overall rate of jail as a condition of a_staved sentence increased from 54.7% in 1986 to
55.4% in 1987. The increase was basically an increase in the jail rate for females from 39.5%
in 1986 to 44.4% In 1987.

While the distribution of cases leveled off in 1986 with respect to criminal history, the trend
toward higher criminal history scores continued in 1987. The percentage of cases that had a
criminal history score of zero decreased from 52.2% in 1986 to 50.5% in 1987, the lowest
percentage to date (61.8% in 1981). Conversely, the percentage of cases that had a criminai
history score of 4 or greater increased from 14.2% in 1986 to 16.0% in 1987, the highest
percentage to date (8.2% in 1981). This continued shift in the distribution of cases toward
higher criminal history scores has a profound effect on the proportion of commitments to
prison that are property offenders v. the proportion of commitments to prison that are person
offenders. The proportion of commitments that were property offenders continued to increase
from 53% in 1986 to 54% in 1987, the highest proportion to date. Conversely, the proportion
of commitments that were person offenders continued to decrease from 40% in 1986 to 37% in
1987, the lowest proportion to date. (In 1981, the proportion of prison commitments that were
property offenders was 37% and the proportion of commitments that were person offenders was
57%.)

Commission staff is currently preparing 1988 sentencing data. These data should be availabie,
at least on a preliminary basis, by April of 1989. |If there are any specific questions regarding
1988 sentencing practices, please contact staff offices at 296-0144.
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V. UPCOMING FEBRUARY REPORT

The 1988 Legislature passed a bill which directed the Minnesota Sentencing Guidelines
Commission to study three issues and report back to the Legislature by February 1, 1988. The
issues are as follows:

1) Should criteria and procedures be developed to limit the length of aggravated
durational departures from presumptive sentences.

2)  Whether improved criteria and procedures can be developed to minimize or eliminate
the use of social and economic factors as the basis for dispositional departures from
presumptive sentences.

3) Whether and to what extent guidelines should be developed to govern the type and
severity of nonimprisonment sanctions imposed by sentencing judges as conditions of
stayed sentences.

These three issues will be discussed in detail in the February report. In general, the
Commission has not adopted any changes to the guidelines that would address issues #1 or #3.
The Commission has adopted a change to the Commentary, 11.D.101., that addresses issue #2,
which has been explained above. If there is a need to cobtain information on these issues
prior to the February report, please contact the staff offices at 296-0144.
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APPENDIX A

Minnesota Sentencing Guidelines Commission

MODIFICATIONS TO THE SENTENCING GUIDELINES EFFECTIVE AUGUST 1, 1988

Modifications to Section Il. F. Concurrent/Consecutive Sentences are as follows:

3. When the conviction is for escape from lawful custody, as defined in Minn.
Stat. § 609.485 -and-there-are-unexpired--of-current-executed - senienees-for-any
offerse--for--which--the--person-was--in--custody--at--time--of- the--eseape--and-foF
surrent-oxeowted-sentencesfor-offenses-commilted-while-on escape-statiis.

When a current conviction fer-a--etime-agairst-a--persen is sentenced consecutive to a
prior indeterminate or presumptive sentence for---a--crime--againet--a---person, the
presumptive duration for the current conviction is determined by locating the severity
level appropriate to the current conviction offense and the zero criminal history column
ar the mandatory minimum, whichever is greater.

Modificalions to Section V. Offense Severity Reference Table are as follows:

|

v Check Forgery over $35,000 - 609.631, subd. 4(1)
l Financtaf Transaction Card Fraud over $35.000 - 609.821, subd. 3(1){i)

i Check Forgery (over $2,500) - 609.631, subd. 4{+} (2}

!E Accidents - 169.09, subd. 14 {a)(3} & (b)(1)
Check Forgery ($200 - $2,500) - 609.631, subd. 4(2} (3) (a)

I Cable Communication Systems Interference - 609.80, subd, 2
I Check Forgery (less than $200) - 609.631, subd. 4{2} (3} (b)
' Fleeing a Paolice Officer - 609.487, subd. 3

Terroristic Threats - 609.713, subd. 3(a)
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MODIFICATIONS TO THE COMMENTARY, EFFECTIVE AUGUST 1, 1988

Modifications to Comment i.A.03.(Exclusions from Offense Severity Reference Table):

6. Cigarette Tax and Requlation Violations - 297.12, subd. 1

6-  Collusive bidding/price fixing - 325D.53, subds.1(3), 2 & 3

- Corrupting legisfator - 809.425

8- Criminal sexual conduct, third degree - 609.344, subd. 1(a)
(By definition the perpetrator must be a juvenile.)

Criminal sexual conduct, fourth degree - 609.345, subd. 1(a)

{By definition the perpetrator must be a juvenile.)

Falsely impersonating another - 609.83

Gambling Regulation Viglations - 349.22, subd. 3

Hazardous wastes - 609.671; 115.071, subd. 2(2)

Horse racing-prohibited act - 299/.29

Killing a police dog - 609.5986, subd. 1

Incest - 609.365

Metal penetrating bullets - 624.74

Misprision of treason - 609.39

Motor vehicle excise tax - 297B.10

Obscene materials; distribution - 617.241,_subd, 4

Obstructing military forces - 609.395

Penalties (sales tax violations) - 297A.39

Pipeline safety - 299J.07, subd. 2

Police radios during commission of crime - 609.856

Possession of pictorial representations of minors-617.247

Prohibiting promotion of minors to engage in obscene works -

§17.246

Sales tax without permit, violations - 297A.08

Treason - 609.385

Wire Communications_ Violations - 626A.02, subd. 4. 826A.03, subd.

1(b){if); 626A.26, subd. 2(1){i)

Modifications to Comment [1.B.107. (Non-felony sentences where a fine is the only sanction
given)

ko Jeo I~
N

[
P

-3
.

BE BRRBRERRRERBRRE
REE RRRRRESLEALSBIRS

If the offender's prior record involves convictions of offenses_that were committed on or after
Auqust 1, 1987, for which fines of $201 - $700 were the only sanction_given, the conviction

would count as a3 misdemeanor for purposes of computing criminal history scores,

If a fine is the only penally provided by statute for the offense of conviction, and the fine
imposed s was In excess of $500 or_in excess of $700 if the offense occurred on or after
Auqust 1, 1983, then the offense would be counted as a gross misdemeanor. {Ar-example-of
this-situations-Distribution-of Obscene-Matorials,-Minn--Stat- 617341 {1082}

i a fine is-$200-or was given that was less than the misdemeanor level of fine as_classified
above, and that is was the only sanction imposed, the conviction would be deemed a petty
misdemeanor under Minn. R. Crim. P. 23.02, and would not be used to compute the criminal
history score. Convictions which are petty misdemeanors by statutory definition, or which
have been certified as petty misdemeanors under Minn. R. Crim. P. 23.04, will not be used to
compute the criminal history score.
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Modifications to Comment 11.F.03. (Concurrent/Consecutive Sentences)

ILF.03. For cases with a prior felony sentence fer--a-crime-against-a-persen, which has
neither expired nor been discharged, and a single current conviction fer-a-erime--against—a
persen, and when the current conviction is sentenced consecutive to the prior, the
presumptive duration for the current conviction Is found at the zero criminal history column
and the appropriate severity level.

Modifications to Comments II.LE.01 and I.E.02. {Mandatory Minimum Sentences)

II.LE.01. The Commission attempted to draw the dispositional line so that the great majority of
offenses that might involve a mandatory sentence would fall below the dispositional line.
However, some cases carry & mandatory prison sentence under state law but fall above the
dispositional line on the Sentencing Guidelines Grid;_e.q.. Assault in the Second Degree. When
that occurs, imprisonment of the offender is the presumptive disposition. The presumptive
duration is the mandatory minimum sentence or the duration provided in the appropriate cell
of the Sentencing Guidelines Grid, whichever is longer.

I.E.02. In 1987 the mandatory minimum provision dealing with the use of dangerous weapons
in the commission of certain fefonies (Minn. Stat. § 609.11) was amended fo provide that the
court shall determine the firearm or other dangerous weapon use or firearm possession based
upon the record of the trial or plea of quilty and does not_require the citing of this
provision. If the court makes a finding that a dangerous weapon was involved, the mandatory
minimum applies pursuant to Minn. Stat. § 609.11. This provision also provides prasecutors
with the authority to make a motion to sentence apart from the mandatory minimum sentence.
In State v. Ofson, 325 N.W.2d 13 (Minn. 1982), the Supreme Court extended that authority to
judges as well. When a motion to sentence apart from the mandatory minimum is made by the
prosecutor or the judge, it becomes legal to stay imposition or execution of sentence or to
impose a lesser sentence than the mandatory minimum. When such a motion is made, the
presumptive disposition for the case is stilf imprisonment and the presumptive duration is the
mandatory minimum sentence prescribed for the conviction offense or the cell time, whichever
is greater. A stay of imposition or execution for the case constitutes a mitigated dispositional
departure. The imposition of a duration fess than the mandatory minimum or cell time, if the
fatter is greater, constitutes a mitigated durational departure. Written reasons which specify
the substantial and compelfing nature of the circumstances and which demonstrate why the
sentenca selected is more appropriate, reasonable or equitable than the presumptive sentence
are required,

Assault in the Second Degree by statutory definition involves the use of a dangerous weapon
and, therefore, the mandatory minimum provision dealing with dangerous weapons always
applies when someone has been convicted of Assault in the Second Degree. The presumptive
disposition Is imprisonment and the presumptive duration is the mandatory minimum sentence

prescribed for the conviction offense or the cell time, whichever is greater.
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APPENDIX B

MODIFICATIONS ADOPTED BY THE MINNESOTA SENTENCING GUIDELINES

Effective August 1, 1989, Absent Any Legislative Action to the Contrary

Adopted Modifications for Weighting of Prior Felonies

The offender’s criminal history index score is computed in the following manner:

1.

Subject to the conditions listed below, the offender is assigned ene-—point g
particular weight for every fefony conviction for which a felony sentence was
stayed or imposed before the current sentencing or for which a stay of imposition
of sentence was given before the current sentencing.
a. The weight assigned to each pricr felony sentence is determined according
1o its severity level, as follows:
Severity Level | - }| = 1/2 point;

Severity Level lll - V = 1 point;
Severity Level VI - VIl = 1 1/2 point;
Severity Level VIII - X = 2 points; and

Murder 1st Degree = 2 polnts. .
& b.When muiltiple sentences for a single course of conduct were imposed

pursuant to Minn. Stats. § 609.585 or 609.251, the-offender-is--assigned--ene
point only the offense at the highest severity level is considered;
b- c.An-offender-shall--not--be--assigned--mere-than-two--poiats Only the two

offenses at the highest severity levels are considered for prior mulitiple

sentences arising out of a single course of conduct in which there were

muiltiple victims;

e- d.When a prior felony conviction resulted in a  misdemeanor or gross

misdemeanor sentence, that conviction shall be counted as a misdemeanor or
* gross misdemeanor conviction for purposes of computing the criminal history

score, and shall be governed by item 3 below;

d- e.Prior felony sentences or stays of imposition following felony convictions

will not be used in computing the criminal history score if a period of fifteen

years has elapsed since the date of discharge from or expiration of the

sentence, to the date of the current offense.
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Comment

ILB.101. The basic rule for computing the number of prior felony points in the criminal
history score is that the offender is assigned ere-peiat a_particular weight for every felony
conviction for which a felony sentence was stayed or imposed before the current sentencing
or for which a stay of imposition of sentence was given before the current sentencing. The
felony point fotal is the sum of these weights. No partial points are given -- thus. a person
with less than a full point is not given that point. For example, an offender with a total
weight of 2 1/2 would have 2 felony points. The Commission determined that it was Important
to establish a welghting scheme for_prior felony sentences to assure a greater degree of

proportionality in the current sentencing Offenders who have a history of serious felonies
are considered more culpable than those offenders whose prior felonies consist primarily of

low severity, nonviclent offenses. The Commission recognized that determining the severity
lfevel of the prior felonies may be difficult in some instances. It was contemplated that the
sentencing court. in fts discretion, should make the final determination as to the weight
accorded prior felony sentences.

In cases of muiltiple offenses occurring in a single behavioral incident in which state law
prohibits the offender being sentenced on more than one offense, the-offender-wotild-recelve
ene-point only the offense at the highest severily level should be considered. The phrase
"before the current sentencing” means that in order for prior convictions to be used in
computing criminal history score, the felony sentence for the prior offense must have heen
stayed or imposed before sentencing for the current offense. When muitiple current offenses
are sentenced on the same day before the same judge, sentencing shall occur in the order in
which the offenses occurred. The dates of the offenses shall be determined according to the
procedures in ILA.02,

When the judge determines that permissive consecutive sentences will be imposed or
detarmines that a departure regarding consecutive sentences will be imposed, the procedure in
section IL.F. shall be followed in determining the appropriate sentence duration under the
guidelines.

iLB.102. In addition, the Commission established policies to deal with several specific
situations which arise under Minnesota law. The first deals with conviction under
Minn. Stat. § 609.585, under which persons committing theft or another felony offense during
the course of a burglary could be convicted of and sentenced for both the burglary and the
other felony, or a conviction under Minn. Stat. § 609.251 under which persons who commit
another felony during the course of a kidnapping can be convicted of and sentenced for both
offenses. In all other instances of multiple convictions arising from a single course of
conduct, where there is a single victim, persons may be sentenced on only one offense. For
purposes of computing criminal history, the Commission decided that consideration should only
be given to the most severe offense when there are prior muftiple sentences under provisions
of Minn. Stats. § 609.585 or 609.251 -sheuld-alise-receive-one-point. This was done to prevent
inequities due to past variability in prosecutorial and sentencing practices with respect to that
statute, to prevent systematic manipulation of Minn. Stats. § 609.585 or 609.251 in the future,
and to provide a uniform and equitable method of computing criminal history scores for all

cases of multiple convictions arising from a single course of conduct, when single victims are
involved.

When multiple current convictions arise from a single course of conduct and multiple sentences
are imposed on the same day pursuant to Minn. Stats. § § 609.585 or 609.251, the conviction

and sentence for the ‘"earlier” offense should not increase the criminal history score for the
"later” offense.
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I.LB.103. To limit the impact of past variability in prosecutorial discretion, the Commission
placed--a--limit--of-twe-points--onr-computing decided that for prior multiple felony sentences
arising out of a single course of conduct in which there were multiple victims,__consideration
should be given only for the two most severe offenses. For example, if an offender had
robbed a crowded liquor store, he could be convicted of and sentenced for the robbery, as
well as one count of assault for every person in the store at the time of the offense. Past
variablifty in prosecutorial charging and negotiating practices could create substantial varfance
in the number of felony sentences arising from comparable criminal behavior. To prevent this
past disparity from entering into the computation of criminal histories, and--to--provert
maniptiation-of-the-system-in--the-future; the Commission placed-a-fimit-of-two-peints limited
consideration to the two most severe offenses in such situations.  This still allows
differentiation between those getting multiple sentences in such situations from those getting
single sentences, but it prevents the perpetuation of gress--lisparities-from-the past practice

resulting in disparity.

Fhe--twa—peint This limit in calculating criminal history when there are multiple felony
sentences arising out of a single course of conduct with multiple victims also applies when
such sentences are imposed on the same day.

I.B.108. A felony sentence imposed for a criminal conviction treated pursuant to Minn. Stat.
Ch. 242 (Youth Conservation Commission and later Youthh Corrections Board, repealed 1977)
shall be assigned ene-feleny-peint its_appropriate weight in computing the criminal history
score according to procedures in i1.B. 1.

1.B.109. An offense upon which a judgment of guilty has not been entered before the current
sentencing; l.e., pursuant to Minn, Stat. § 7152.18, subd. 1, shall not be assigned -a-fetery--peint
any weight in computing the criminal history score.
b Comment

1.C.01. The guidelines provide sentences which are presumptive with respect to
(a) disposition--whether or not the sentence should be executed, and (b) duration--the length
of the sentence. For cases below and to the right of the dispositional line, the guidelines
create a presumption in favor of execution of the sentence. For cases in cells above and to
the left of the dispositional line, the guidelines create a presumption against execution of the
serntence, unfess the conviction offense carries a mandatory minimum sentence.

The dispositional policy adopted by the Commission was designed so that scarce prison
resources would primarfly be used for serious person offenders and community resources would
be used for most property offenders. The Commission believes that a rational sentencing
policy requires such trade-offs, to ensure the availability of correctional resources for the
most serious offenders. For the first year of guidelines operation, that policy was reflected in
sentencing practices. However, by the third year of guideline operation, the percentage of
offenders with criminal history scores of four or more had increased greatly, resulting in a
significant increase in imprisonment for property offenses. Given finite resources, increased
use of imprisonment for property offenses results in reduced prison resources for person
offenses. The allocation of scarce resources will-be- has_been monitored and evaluated on an
ocngoing basis by the Commission. The Commission has determined that assigning particular
weights to prior felony sentences in computing the criminal history score will address this
problem. The significance of low_severity level prior felonies is reduced. which should result
in_a lower imprisonment rate for propenty offenders. The_significance of more serious prior

felonies fs increased, which should result in increased prison sentences for repeat serious
person offenders.
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Adopted Modifications to the Misdemeanor Point
Efiective Auqust 1, 1989, Absent Any Legislative Action to the Contrary

3. Subject to the conditions listed below, the offender Is assigned one unit for each
misdemeanor conviction and twe--units for each gross misdemeanor conviction
{(excluding traffic offenses with the exception of DW! and aggravated DWI

offenses, which are assigned two_units each, when the current conviction offense.

is criminal vehicular operation) for which a sentence was stayed or imposed
before the current sentencing. Four such units shall equal one point on the
criminal history score, and no offender shall receive more than one point for

prior misdemeanor or gross misdemeanor convictions.

a. Only convictions of statutory misdemeanors and gross misdemeanors listed
in_the Misdemeanor and Gross Misdemeanor Offense List er--erdinance
Frisdermeanars-that-conferm-substantially--to-a--statutery-misdemeanor shall
be used to compute units. All _felony convictions resulting in_a
misdemeanor or gross misdemeanor sentence shall also be used to compute

units.

b. When multiple sentences for a single course of conduct are given pursuant
to Minn. Stat. § 609.585, -and--the-meost--serious—-oerviction-is-for-a-gréss
misdemeaner; no offender shall be assigned more than twe one units:

¢. A priar misdemeanor or gross misdemeanor sentence shall not be used in
computing the criminal history score if a period of ten years has elapsed
since the offender was adjudicated guilty for that offense. However, this
does not apply to misdemeanor sentences that result from successful

completion of a stay of imposition for a felony conviction.

Comment

1.B.301. The Commission established a measurement procedure based on units for misdemeanor
and gross misdemeanor sentences which are totaled and then converted to a point value. The
purpose of this procedure is to provide different weightings for convictions of felonies, gross
misdemeanors, and misdemeanors. Under this procedure, misdemeanors are-assigned-one-unit;
and gross misdemeanors are assigned twe one units. An offender must have a total of four
units to receive one point on the criminal history score. No partial points are given--thus, a
person with three units is assigned no point value. As a general rule, the Commission
eliminated trafflc misdemeanors and gross misdemeanors from consideration. However, the
traffic offenses of driving while intoxicated and aggravated driving while intoxicated have
particular relevance to the offense of criminal vehicular operation. Therefore, prior
misdemeanor and gross misdemeanor sentences for DWI and aggravated DW/ shall be used in
the computation of the misdemeanor/gross misdemeancr point when the current conviction
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offense is criminal vehicular operation. These are the only prior misdemeanor and gross
misdemeanor sentences that are assigned two units each. The Commission decided to reduce
the weight of prior gross misdemeanors {(other than DWI related offenses) in order to create a
more proportional weighting scheme_with_respect to the welight of prior felonies at severily
fevels | and Il which receive 1/2 point each. In addition, with the continued creation of new
gross misdemeanors that are by definition nearly identical to_misclemeanors, it s becoming
increasingly difficult to discern whether a prior offense is a qross misdemeanor or a
misdemeanor. The Commission believes that in light of these recording problems, a welghting
scheme that sets the same weight for both misdemeanors and gross misdemeanors is more
consistent and equitable.

The offense of fleeing a peace officer in a motor vehicle (Minn. Stat. § 609.487) is deemed a
non traffic offense. Offenders given a ptior misdemeanor or gross misdemeanor sentence for
this offense shall be assigned one and-twe units-respeetively in computing the criminal
history. (Offenders with a prior felony sentence for fleeing a peace officer in a motor
vehicle shall be assigned ene-peint the _appropriate welght for each sentence subject to the
provisions in I1.B.1.).

I1.B.302. The Commission placed a limit of one point on the consideration of misdemeanors or
gross misdemeanors in the criminal history score. This was done because with no limit on
point accrual, persons with lengthy, but relatively minor, misdemeanor records could accrue
high criminal history scores and, thus, be subfect to inappropriately severe sentences upon
their first felony conviction. With--the-exception-eof--offenses—-with--monetary-thresholds-tThe
Commission limited consideration of misdemeanors to these--whieh--are particularly relevant
misdemeanors under existing state statute;--er—-erdinance-—misdemeanors—which--substantially
CORIGrM-{o--existing -otate--statitery-misdemeaners.  This-was--done-to--prevent-oriminal-history
point-acerual-for-misdemeaner-convictions-whieh-are The Commission believes that only certain
misdemeanors and qross misdemeanaors are particularly relevant in determiping the appropriate
sentence for the offender’'s current felony convictionfs). Offenders whgse criminal record
includes at least four prior sentences for misdemeanors and gross misdemeanors contained in
the Misdemeanor and Gross Misdemeancor Offense List, are considered more culpable and are
given an additional criminal history point under the quidelines. The Commission has not
included certain common misdemeanors_in the Misdemeanor and Gross Misdemeanor Offense
List because_ it is believed that these offenses are not particularly relevant in _the
consideration _of the appropriate quideline sentence. This limiting was also_done to prevent
criminal _history point accrual for misdemeanor convictions which are unique to one
municipality, or for local misdemeanor offenses of a reguiatory or control nature, such as
swimming at a cily beach with an inner tube. The Commission decided that using such
regulatory misdemeanor convictions was inconsistent with the purpose of the criminal history
score. In addition, several groups argued that some municipal regulatory ordinances are
enforced with greater frequency against low income groups and members of racial minorities,
and that using them to compute criminal history scores would result in economic or racial
bias. For offenses defined with monetary thresholds, the threshold at the time the offense
was committed determines the offense classification for criminal history purposes, not the
current threshold.

i1.B.303. The Commission adopted a policy regarding muitiple misdemeanor or gross
misdemeanor sentences arising from a single course of conduct under Minn. Stat. § 609.585,
that paraflels their policy regarding muitiple felony sentences under that statute. It is
possible for a person who commits a misdemeanor in the course of a burglary to be convicted
of and sentenced for a gross misdemeanor (the burglary) and the misdemeanor. If that
situation exists in an offender’'s criminal history, the policy places a twe one-unit limit in
computing the misdemeanor/gross misdemeanor portion of the criminal history score.
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H-B-308.—F-an--offonder-was--corvicted--of -a-gress-misdemeanor - bit--given- a—mssdemeaner
sentence-that-ls-counted-as-amisdemeanorin-computing-the-orfrminal history scere.

I.B.3085. Convictions which are petty misdemeanors by statutory definition, or which have
been certified as petty misdemeanors under Minn. R. Crim. P. 23.04, or which are deemed to
be petlty misdemeanors under Minn. R. Crim. P. 23.02, will not be used to compute the criminal
history score.

I1.B.30#6. Misdemeanor convictions under Minn. Stat. § 340A.503_with the exception of subd,
2 (1), will not be used to compute the criminal history score. Because it is not the nature of
the act but the age of the offender that determines the crime and because the record of
violation cannot be disclosed absent an order by the court, the Commission belleves it is
inappropriate to include these convictions in the criminal history score.

Misdemeanor and Gross Misdemeanor Offense List

The following misdemeanors and gross misdemeanors will be used to compute units in the
criminal __history__score. All felony convictions _resulting in _a misdemeanor __or__qross

misdemeanor sentence shall also be used to compute units.

Arson 3rd Deqgree
609.563:; subd. 2

Assault
609.224

Burgiary 4th Degree
609.582

Carrying Pistol
624.714

Check Forgery
£09.631

Contributing to Delinquency of Minor
260.315

Criminal Sexual Conduct 5th Degree
609.3451

Damage to Property
609.595

Dangerous Weapons
609.66
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Fleeing a Police Officer
609.487

‘Eurnishing Liquor to Persons Under 21
340A.503

Indecent Exposure
617.23

Interference with Privacy
609.746

Possession of Small Amount of Marfjuana in Motor Vehicle
152.15

Possession of Stolen Property
609.53

Theift

609.52 subd. 2(1)

Trespass (aross misdemeanor)
609.605

Violating an Order for Protection
518B.01; subd. 14
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Adopted Modifications to the Juvenile Point
Effective August 1, 1989, Absent Any Legisiative Action to the Contrary

4. The offender is assigned one point for every two offenses committed and
prosecuted as a juvenile that would have been 'félonies if committed by an adult,
provided that:

a. Findings were made by the juvenile court pursuant to an admission in
court or after trial;

b. Each offense represented a separate behavioral incident or involved
separate victims in a single behavioral incident;
The juvenile offenses occurred after the offender’s sixteenth birthday;
The offender had not attained the age of twenty-one at the time the
felony was committed for which he or she is being currently sentenced;
and

e. No offender may receive more than cne point for offenses committed and

prosecuted as a juvenile unless at least one of the offenses is Murder,

Assault in_the 1st or 2nd Degree, Criminal Sexual Conduct in the First,
Second, or Third Degree or Aggravated Robbery involving a dangerous
weapon. No offender may receive more than two points for offenses
committed and prosecuted as a juvenile.

Comment

1.B.405. Fourth, the Commission decided that, provided the above conditions are met, it
would take two juvenile offenses to equal one point on the criminal history score, and that no
offender may receive more than one point on the basis of prior juvenile offenses, unfess at
feast one of the prior offenses was a serious violent offense, subject to provision /.B.4.e.,
upon which the offender may receive no more than two points. Again, no partial points are
allowed, so an offender with only one juvenile offense meeting the above criteria would
receive no point on the criminal history score. The ene two point limit was deemed
consistent with the purpose of including the juvenile record in the criminal history--to
distinguish the young adult felon with no juvenile record of felony-type behavior from the
young aduilt offender who has a prior juvenile record of repeated felony-type behavior. The
one wo point limit also was deemed advisable to limit the impact of findings obtained under a
fuvenife court procedure that does not afford the full procedural rights available in adult

courts. The former one point limit was_expanded to two points to differentiate the youthful
violent offender.

11.B.406. Only those juvenile offenses where findings were made after August 1. 1989 can

contribute to a_juvenile history _score of two. _The Commission was concerned _with the
disparities in_the procedures used in the various juvenile courts. This effective date gives
proper notice that in the future, the juvenile history can result in two_criminal_history points,
if at least one of the offenses is an offense listed in section 4.e.
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Adopted Modifications to Commentary to Address
Dispositional Departures for Reasons Related to the Excluded Factors

Effective August 1, 1989, Absent Any Legislative Action to the Contrary

Comment

1.D.101. The Commission believes that sentencing should be neutral with respect to offenders’
race, sex, and income levels. Accordingly, the Commission has listed several factors which
should not be used as reasons for departure from the presumptive sentence, because these
factors are highly correlated with sex, race, or income levels. Fhe-Gommiasions-study—of
Minnesota—--senteneing---deeisions-—indicated--that---uniike--many—other—states;—these--factors
generally-were-not-rperant-in-dispositional-decisiens.—Therefore;-their-exelysion-as-reaseons
for-departtre—-should-not-result-in-a--ehange-from- s urrent-fudiclal--sentencing-practices—-The
orly-excluded-factor-which-was-asseclated-wih-judicial-dispositioral-deecisions-was-employment
at-time--of-sentencing—-tr-additien-ta Emplovment is excluded as a reason for departure not
only_because of its correlation with race and income levels, but alsp because this factor was
execluded--because-it Is manipulable--offenders could lessen the severity of the sentence by
obtaining employment between arrest and sentencing. While it may be desirable for offenders
to obtain employment between arrest and sentencing, some groups (those with low income
levels, low education levels, and raclal minorities generally) find it more difficult to obtain
employment than others. It is impossible to reward those employed without, in fact,
penalizing those not employed at time of sentencing. The use of the factors "amenable to
probation (or ltreatment)” or ‘unamenable to probation” to fustify a dispositional departure,
could be closely refated to social and economic factors. The use of these factors, alone, to
axplain_the reason for departure is insufficient and the trial court shall demonstrate that the
departure is not based on any of the excluded factors.
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Adopted Modifications to Add Mitiqated Factor
Regarding Crime Spree Offenders

Effective August 1, 1989, Absent Any Legislative Action to the Contrary

2. Factors that may be used as reasons for departure: The following Is a

nonexclusive list of factors which may be used as reasons for departure:

a. Mitigating Factors:

(t) The victim was an aggressor in the incident.

(2) The offender played a minor or passive role in the
crime or participated under circumstances of coercion
or duress.

(3) The offender, because of physical or mental
impairment, lacked substantial capacity for judgment
when the offense was committed. The voluntary use
of intoxicants {drugs or alcohol) does not fall within
the purview of this factor,

(4} The offender's presumptive sentence is a commitment

to the commissioner but not a mandatory minimum
sentence. and either of the following exist:

{a} The current conviction offense is at severity level

| or Il and the offender received all of his or her

prior _felony sentences during less than three

separate court appearances; or
(b) The current conviction offense is at severity level

Il_or IV and the offender received all of his or

her_prior felony sentences during one court

appearance.
{4}(8) Other substantial grounds exist which tend to

excuse or mitigate the cffender's culpability,
although not amounting to a defense.
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Adopted Modifications to Aggravating Factors

Effective August 1, 1989,
Absent Any Legislative Action to the Contrary

b. Aggravating Factors:

(3) The current conviction is for a_ Criminal Sexual

Conduct _offense _or an offense in which the victim

was otherwise Injured and there is a prior felony
conviction for a_Criminal Sexual Conduct offense or
an offense in which the victim was otherwise injured.

Adopted Modifications to Commentary ReqardindDepartures

Effective August 1, 1989, Absent Any Legislative Action o the Contrary

Comment

11.D.202. The Commission recognizes that the criminal history score does ngt differentiate
between the crime spree offender who has been convicted of several offenses but has not been
previously sanctioned by the criminal justice system and the repeat offender who continues to
commit new crimes despite receiving previous consequences from the criminal justice system.
The Commission believes the nonviolent crime spree offender should perhaps be sanctioned in
the community at feast once or twice before a prison sentence is appropriate. At this time,
the Commission believes that the judge is best able to distinquish these offenders and can
depart from the quidelines accordingly.

I.D.2023. An aggravated sentence would be appropriate when the current conviction is for a
Criminal Sexual Conduct offense _or for an offense in which the victim was injured and there
is a prior felony conviction for a_Criminal Sexual Conduct offense or for an offense In which
the victim was infured even If the prior felony offense had decayed in accordance with
section I1.B.1.d.
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CRIMINAL HISTORY SCORE

CONVICTION OFFENSE 0 1 2 3 4 5 6 or more
Unauthorized Use of .
Motor Vehicle I
Possession of Marijuana
Theft Related Crimes
($250-$2500) I
Aggravated Forgery
($250-$2500)
Theft Crimes ($250-$2500) I
Nonresidential Burglary v
Theft Crimes (over $2500)
Residential Burglary v
Simple Robbery .
Assault, 2nd Degree vl
gg ag 68 78 gg 14
Aggravated Robbery Vi g = 9= ‘82' T
44-52 54-62 64-72 74-82 84-92 94-102 | 104-~-112
Criminal Sexual Conduct, ES, .5%% .151_;,0. _%3 1.83_ 511*1?3. 1%?9-
1st Degree Vil 5058~ |-66-70- |8t | 8910t | 106120 |t
Assault, 1st Degree 81-91 193-103 105-115 §117-127 | 129-139]|141-151 §153-183
Murder, 3rd Degree
Murder, 2nd Degree IX
(felony murder)
Murder, 2nd Degree X
(with intent)

1st Degree Murder is excluded from the guidelines by law and continues to have a mandatory

life sentence,

*one year and one day
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Adult Male
Prison Populations

Substantial Increases

The number of Minnesota adult male
inmates incarcerated in state prisons
has been increasing since the mid-
1970s. The total number dipped to
about 1,200 in 1974 and has increased
to more than 2,600 currently.

Just within the last two years increases
bave been substantial, amounting to
approximately 200 more inmates
annually. On October 1, 1986, there
were 2,211 male inmates incarcerated.
Two years later as of November 14,
1988, there were 2,605 Minnesota male
inmates--an increase of 394, Projections
show that these increases will continue.

The number of women inmates has also
been on the increase with 117 Minne-
sola inmates currently incarcerated at

the Shakopee facility.

Record High Commitments
The increasing number of commit-
ments of offenders from the courts to
the corrections department is the
primary reason for these upward
changes.

In 1980 average monthiy commitments
totaled 70. Thus far this year the
monthly average is more than double
that figure at 150.

For QOciober, 1988, the number of court
commitments hit a record high at 171
inmates,

Contract Inmates

Although current population projec-
tions clearly indicate that the program
will be phased out, the department has
housed inmates from jurisdictions
outside Minnesota on a per diem basis
since 1981, Beginning with a contract

with Wisconsin to generate funds for

opening the Qak Park Heights facility,

these contracts will have generated
$36.5 million by the end of FY 1985. In
addition to institutional operations
these funds have been used to pay for
bed expansion, programs {or battered
women, a training center for new
officers, and other programs.

The Wisconsin agreement was phased
out in FY 1986 and an agreement with
Alaska ended in June, 1988. The de-
partment currently has contracts with
the U8, government to house federal
inmates in Minnesota. Due to increas-
ing Minnesota populations, plans call
for the phaseout of federal inmates at
the end of the current fiscal year,

Cver time there has been some misin-
formed criticism of the contract
program indicating that somehow more
Minnesota inmates would be incarcer-
ated if these contract inmates were not
in the system. This simply is not true. A
commitment from the court to the
Commissioner of Corrections has naver
been refused admission to prison based
on a need to make room for contract
inmates. Inmate population projections
and court commitments have never
included these contract inmates nor
would it make sense to do so. It should
also be noted that these contract
inmates have been and are housad at
the Stiliwater and St. Cloud institutions
with a relatively small number at Oak
Park Heights.

Current Situation

Receipts from housing contract inmates
are currently being used to fund inmate
bed expansions which will be needed
for Minnesota inmales. Receipts are
also used to fund other institution op-
erations and correctional programs.

Approximately $4 million of the
contract funds used in FY 1989 pro-
vided for 487 additional beds at the St.
Cloud, Willow River /Moose Lake, Red
Wing, Lino Lakes, and Stillwater
facilities. Funds were also used to
expand work release programming,
These expansions increased capacity to
2,832 male beds.

Future Problems -
Population projections indicate that the
number of Minnesota inmates will go
beyond the department’s existing
capacity (2,832) during the next bien-
nium. All existing beds including the
487 beds currently funded with contract
funds will be needed for Minnesota
inmates.

Therefore, contract inmates will be
phased out and the department is
seeking funds to replace the outside
revenue sources with appropriated
dollars during the next legislative
session.

Potential Bed Shortages

However, in order to accommodate
Minnesota inmates throughout the next
biennium (totaling over 2,900 inmates
by summer, 1990} expansion beyond
the current capacity will be required.

Population projections are based on a
simulation which includes factors that
may vary over time, Bed shortages
could grow to more than 300 when
factors such as a continuing increase in
court volume and continning trends in
higher criminal history scores are
estimated.

These potential shortages do not take
into consideration any increases that
would result from any legislative
changes to increase penalties.
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Also, it is considered good correctional
practice to operate facilities at 95
percent of capacity to allow for inmate
movement, special programs, etc. This
factor would result in the need for
approximately 142 additional beds.

Expansion Proposals

The department is not seeking a major
capital budget change nor is there a
request for construction of 2 new
prison in the 1990-91 budget.

The department has attempted to
develop budget proposals which
provide the most cost-effective ways to
deal with the prison population prob-
lem. They inciude:

Work Release Expansion. The depart-
ment is seeking funds to inecrease total
work release capacity to approximately
120 beds. This request is for approxi-
mately $1 williop each vear of the bien-
.

Reduction of Short-Term Commitments.
Manv offenders are being committed to
state prisons with less thap 12 months
to serve, many with less than six
months, and some less than three, It is
the department’s position that many of
these offenders need not be seat to
prisop and more appropriately should
be placed in a community correctional
sanction. This will be accomplished by:

* Community Corrections Act (CCA)
expansion--The department is propos-
ing a 33 percent increase ($5.1 million
cach year) for the CCA to provide
adequate funding to deal with the
increased level of correctional activity.
A chargeback mechanism is also
proposed whereby CCA counties would
be charged for offenders with 12
months or less to serve who are
committed as a result of a probation
viclation. Chargebacks would also be
used for cases in which the court
departed from the recommended
guidelines sentence and committed the
offender to prison.

* Non-CCA counties--Through im-
plementation of internal policies the
department will limit the number of
short-term commitments from non-
CCA areas where the department
Lprovidcs probation services.

*Legislative change--The department is
proposing legislation which would
prohibit the current practice of allowing
offenders to demand a prison sentence
of relatively short duration rather than
face community-based sanctions.

Contingency Fund. The department is
also requesting the establishment of a
contingency fund of $2.5 million the first
year and 52 million thereafter to provide
150 beds at a location to be determined.”
Expansion at an existing building located
at one of the state regional treatment
centers is the most probable option,

Impact The impact of work release
expansion would result in the reduced
need for 40 beds, the short-term com-
mitment reductions would result in the
reduced need for 154 beds, and the
contingency fund would add 150 beds for
a total of 344 beds. These proposals may
be adequate to address the potential bed
shortage.

Other Options

Sentencing Guidelines. anesota
Sentencing Guidelines Commission staff
have developed options for reducing the
number of nonviolent offenders going to
prison in order to make room for violent
offenders. _
Opnons include development of non-
imprisonment guidelines; devclopmcnt
of guidelines for probation revocations;
weighing of prior felonies in determining
criminal history scores; elimination of
the use of misdemeanors in calculating
criminal histories; and development of a
crimminal history score intervention -
policy.

Prison Construction. Many states that
have attempted to solve their prison
population problems by building more
institutions now have comstruction
programs and operational costs that are
the fastast growing users of state
revenues.

Nationally, annual prison operational
costs arz reaching $10 billion. State
correctional spending levels are reaching
one-half billion in some areas and over a
billion in states with larger prison

populations. Construction is underway
costing more than $2.5 billion. There is
no evidence that this incrzased use of
incarceration relates to crime rates.

If the legislature were to mandate
building a new institution, the depart-
ment would most likely propose a 400
to 500 bed medium security facility
which would have a copstruction cost
of 340 to $50 million. Annual opera-
tional costs are estimated at 315 to 320
million.

The most recently constructed maxi-
mum security facility in Minnesota was
the Qak Park Heights istitution in
1982 at a cost of §31.8 million. Re-
placement costs are curreatly esti-
mated at more than $65 million.

It is the department’s position that
current population projections can be
dealt with by implementing less costly
proposals. As noted earlier, these
projections do not reflect any legisia-
tive changes which would increase
sanctions.

Future Planning

The department is forming a strategic
planning group for the 1990s which will
analyze and recommend correctional
needs for the next decade. They will
begin work in July, 1989, and develop
recommendations by January, 199).

Minnesota Departmeni of Corrections
300 Bigelow Building

450 Norts Syndicate Street

St. Paul, Minnesota 55104

(612) 6420200

November 18, 1988
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